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HETATE OF  SONTANS
HEFNIE TIE BOARD: OF PERSOHNEL RPTEALS

IH THE MATTER OF ONFAIR LABOR TRACTICE WO, 20-7%:;

BUTTE TEAMSTERS UNIOH,
TEAL WO 3,

Complalnant,

- YR = FINRL QEDER
EIINER DOW COONTY, MORTANL,
Ol BEAALF OF SILANTRE BOW
GENRRAL COURTY HOSPITAL,
BUTTE, MOMNTAN,

Hafandant.
L L B RN e T AT TR T T T S A T S I

The F'it'lll.ln-':llr of Fack; Copclusions of law and Becopmandad
Ordar were dsaaad by llearing Pxaniner Clarstto O, MiatrtEn on
May 21, I0EL.

Sxcaptlone to khe Plndings of Fact, Conslusions of Law
end Rocomnended Ordar were Eilad by Donald €. SHobinoen, Abterney
for Defandank; ‘on June 5, 1901,

Aftor ravlewing the recoid and considering ehe briefs and
fRenl prgomonin . the Board ordora #d fol Dows:

1. 't 13 ORDERED, tlat the Excepelons of bDefendant Lo
the Fiedingd of Fact, Concludlons of Law and lecommended Order
are heceby dendad,

2. IT TE ONBERED, that this Board thersfore adapes the

Pindings of Vapt, Conslusions of Law and Mecoomended Ordar af

Hearing Fromlner Cclarects ©. Hartin os tha Flwal Order of thkis

Bomrd.
.
DATED bhis ; day of July, 1941,

EDARD OF FERIONHEL AYPEALS
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STATE OF HOHTRHN
BEFORE -THE BOARD OF FEASONHEL AMPEALS

LW THE MATTEH OF VHFALE LnuoR PRACTICR HO.29-711

RI'TTE TEAMETERS IHIOH,
LOChaL ®OL. 2.

EINDINGS 0F FACT,
CCHOTLUSTORS OF LAW,
AND: HECOMMEHDED CROER

Complalpant.,
V&,
OH HEHALF OF SILVES BOW

GENERAL COUNTY HOSPITAL,

]

1

)

E

SILVER BoW. COUNTY, MOMIANA y
'

'

LUTTE:, - MONTPANA H
I

b

Defandant .
dookch & W A Ok E R A AR m B ok ke W O o®
T. IHTROOOCTIGH
Thic unfalr labor practice charge was £iled by the
BuLte Teanators lulon, Local %2, againet Silver Bow Cencral
CoMnty Hospital on June 26, 1879, The Complainant requests
the Board of Personnel Appaals to rems=dy the allaged viclaticis
by isauing an ocder reguiting the Dafendant to:
1} Cease and desiet in the actions allegsd ss violationa:
2} Eeinstaté with back pay the amployoent of these porses!
pides laid off by the Defendantts actions;
3 Hestore the work in contention back to the bargaining
it
i) iy othet témedy deemsd Just and proper.
A pre=hearing conferepce in this matter was hald at
A0 a.m., September 11, 1579, in the conpiltes cpom of
d1lver Dou Genernl Hospital, 2500 Continental Deive, Butbe,
Maontany; before Clarelbe O Martin, Hearing Examiner. This
purpose of this conferencs was to clarify issuss, [dentdty
witnesses, discuss procadures, and to identify possibic
remedice. Daring thic confersnoe, the Defepdant mades &
notion for @ more defipnite stptenent, After conaidering an

objection by the Complaipant &1 grounds of tineliness and
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coheidoring discussion regarding the hearing procoss; [t vas
ruled that the motions and the procedure within the hearing
1teelf and the relevance will dictate the adnieeibilivy and
the weight, Etipulations entersd into by the parties at

this tine were fthat the perties had the right to call additional
witnerees not listed as proposed and to offer acdditional
exliibite if warranted. The Defendant made & potion to
dismins the unfalr labor practice due to Lack of jurisdictioon
0L Che Board-and due to the merite of the cage and the laws
govarning this case, which wers belisved to copa under the
collective bargaining agroemant snd its séminigtration, The
Hearing Examiner tock the motion under advisenent in making

i Jdecimicn.

A formal hearing in this matter was held ob Cvo sepacate
dayg, on Septembar: 11, 1979, and on Nowvember 30, 1979, in
tho conmlttes room of Silver Bow Ceneral Hospitol, ‘2500
cantinental brive, Butbte, Mopntana, before Cinretcte ©. Martin,
Hearing Exapiner, The hearing vas conducted under asthority
of Hection 39=31-405 MCA and ac provided by Lhs Montana
fdinlstrative Frocodure Ast (Title .2, Chaptar £, MEOA).

Tl purpose of the formal heasring wes to determine L€
the Defondant had committed the alileged violations.

Paat hearing brlefe were submitted by both partizs oo
March 21, lsBp.

The Complainant  was rapregented by D, Patrick McoKittrick,
fittorney, Goesat Falls, Montana; The Defendant was represented
Ly Hichael B, Zeilar, Attorney, Edina, Minnesota.

The Hearing Examinet leosued a Recoppended Ordor July 31,
1940, it was ordered:

o Thin eeaplisit be tremandsd to the grisvance-arblira-
tien procedure in the collective burgaining sgreenent botwesn

Ehet parties,, The Respondent will, within ten days of receipt
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of this Hecommended Order, file a written statenent with

this Hanrd indicating thet it 45 willing 1) to arhitrate the
legues, 2) to waive the procedursl defense that this golevince
18 ok Eimely filed;

2. The parties will then process thidg grievance in
aocordance with the procedores autlined in Article 27 st 29
ef the Joint Exhibit 1. It was further ordered that thia
Sonrd retains juriediction for the pitrposes of hearing this
camplaint ag an infaic labor practice |F:

4. The Respondent does not, within ten days of receipe

of thie Becommended Grder, file u written atntemant

with this Board indicating that ic 1g willing to arbitrate

thic issge and to waive the procedural defenss thet

this grievance is not timely £iled:

b, An asppropriate and timely mobion adequatély demon-

ptratee that this disputa lkas pot, with reasonablae

Prampinecss afler the ftszsuance of thls Becomendsd

Order, besn resolved in the grievance procedurs or by

arbitration: or

. An gppropriate and Limkly aotion sdegquatsly demans=

Rtrated that the grievance or arbltration procedures

wWora mot conducted farrly.

dn Anguat 22, LO98d; Bette Teamsters Union, Loecal 42,
Ciled exceptions to the Hearinge Examiner's Becommended
Grder, On September 30, 19680, oral argimenls Wers pressntsed
by the parties £ the Boacd of Personnel Appeals. The Boand
daferred ruling on the da@ue of uhetlsed pr not it hes jurisdic-
tion To defer a pending unfair labar practice charge to
arbitration. The¢ Boatd rederved ruling on this issue far
angther case. The Board cémanded Che matters at issuee in
Unfaic Labor Practice Ho. 29-7% hatk b4 Lthe Hearing Exaniner

Eo pendel s detarmination o the necits of the unfalr labor
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practice chargen ae filed by the Complainant,
L1, LSsuEs

The Complainent's charges allege that on or about Jusne
21, 1872, the Defendant, by its officers, agents, and roprefen-
tatives hag refused to bargalw in good Faith, and hae violabed
Beckion 88-1605, R, 1947, 1 (&, b, e, e end 3} -Ssccicns
A8-31-441, I, Z, 3, 5 and 39-31=305, 2 MCh by the fal lowing
acts:

1. DBy oelling and conducting necting of nurdes' aides
for purpnsad ¢f discussing wages, Lours, and other terms wod
conditiond of employnent without the approval of the excluslve
collective bhargalning representative, Butte Teamsters. Union,
Local B2,

2, By threatening te ley off nurses' aides and assign-
ing unit work, covered by the sontract, to non=unit smployess.
The Capplalnant alleges that the Defeadanc, by the abave
acte cand by other acte and conduct, has interfersd with,
regtrained; and coatrced: [te amployess in the exercide of the
cight® guacanteed them by law,

T11, ADMINISTAATIVE HGTICE RAND MOTIONS,

RULINGS G WHICH HAVE LEEN HESEHVED

Ol TAKEN UNDER ADVISEMENT

The notion made by the Defendant to diemiss the unfairc
labor practice charge due to lack of jurisdication of the
Board and due to the mecits of the case and the laws goverp=
bog this case which were felt to come undor the collective
bargaining sgresment and its udninistration is dismiaped;

The motion mad= by the Complainant to conform tle
Pleadings- to the eavidence i sustaimad,

Administrative Notice, as reguested by the Copplainent,
i taken Ehat Wr. Falley testlfied as an adiverco uitnens

when called by the Complainant,
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Admindutrative Notice, asg peguesled by the Copplainant,
is taken of the allegation that My, Robinson spproached a
witness, Mr, Kelley, while a subject was being discusged,

The Copplainant believed Mr. Robinsen hay have whispered
samathing to Mr. Eelley,

Admitdstrative Motioe, a8 requested by the Complainant,
18 taken that Janice Silver testified as & nerber of bDanag=ment
rathor that as a representative aof the Montana Nurses Asaocla-
Liamn.

Administrative Notice, ap reguested by the Complalnant,
18 Cakey that Mz, Christina Knlght, 4 witness far the Defendant,
testifisd that certain nurses' aldes called off work bacadge
they did net feel like going, or theay did not care to give
nirsing care to the patients. This testimony vas given in
Fepponse to Mr, Zeliler's guesticn, "Have vou evar heard
anyone speak of thelr intent. e not cone bto work bocauss
Ehey dopn't like the way the muraing eervice is managed?i,
inder orogs examination Ms. Enight refused bo hame Lhe
individuala who made such otatomante,

IV. FINDINOS OF FACT

AELer 4 Bhorough review of bthe record, including tha
guvarn teslinony of witnesaes and aubmltied axhibits, these
ate my findings ef fact:

1. The #Zitte Teansters Dnion; Locel &2, is the - cole
roccquized and exclusive bargaining cepregentacive with
TESpRoT To Wages, bours, and other terms and-conditilong of
enployment for poersons erployed ab Silver Bow Oaneral Hospital
fn the cepacity and clasaification of murses’ aides, ordeclies,
oparating roon bechniciang, and phimical tharvapy aldes
faoint Exbhibit #1, TR 11).

P The extant collectlve bargainlng aqreamsnt bebuessn

Silver Dow Oeneral Hoppital and Butts Teameters Unlon, Logal
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#2, iz effective Erom July &, 1978, thfough June 30, 10980,

d.  The partinent agrecoents contaioed in the collective

hargalning agresment are as Follows:

"Haw, Therefore, in consideration of the mutual bonalfite

accrulng to the respective parties, it Ls agresd ns followa:

Eoe

L
L]

article I, hiion I_:_n-:pn-rn:'.im;;
The Union recegnizea Che responsibilitics
imposed upon 1t ae the exclusive bargalsing
agant [or the employeess sinder iis jucdisdiction,
and reslizesd that in order to provide maxinun
opportunlities for continuing enplovment, good
working conditions, and a high standard of
wages, Employer must be able to panage and
oparate its hospital afficiently and economic-
ally, consiptent with Faic lsbor ctandnrda.
The Onien, through its bargaining agency,
afjress . Lo cooparats in the stbsirment af
Lhese goaly.
Article 2, Uniopn Recognition And Menberahim::
18] The clareification &= coptnined ARTELN
ond the dities relati thoroto, Ehall be
outlined in "Job Description for ¥ospitais"
ag preparad by Lhe Fadecal Department of
Labkor and the United States Enplayment Eervica
in cooperation with Lhe American Hoespdtal
ARgociation, pertinent condensation of which
iy attached hereto and made a part Heraeof,
Article 5, Work Day and Work Woaks
(A} The normal work day aiell consist of
eight (E) houts whd the normal wark weak
andll ‘copigisk of Forty (€0) hours. The
nocmal work wesk for Lhess employees classi=
fied af nurses aldes and arderlies sliall be
g0 arranged that two (] conpecutive dayvs off
ehall ke grantad sach week and days off ahnll
be rotatod ahead one day each wesk. .. Work
schedulss az provided herein may be changed,
On a_peEmanenl basis, opan notice to the Unlon
and approval of Lhe majority al thie enplovees
aftected by sguch chawnge, (undeclined cophasls
nuppliad), . ..
{E) Any- employes desiring to lay off shall
request pormleelon from the Epplaver's Huradiag
Plrector the previons day. In such cases;
due conaideratlion must bie given to tho achedul-
ing progiam asd to the avellability of accepb-
akle reliaf,
hrticle &, Hours of WorK and Overtime:

S +.IB) Dall Gute: (1} Foll time omployess

called outb bo work opa regular acheduled day
aff or on any day on Whick the emglovee is
granted off &8 n Lou cenous day shall bo paid
one and one hall [ i) Cimes Theif tequlac

rate ol pay amd ghall be' queranteed sight [B]
Hours wWorg of pey and shaoll not be reqeloed

Lo take spother day off, [emphasis supplied].
Article 9, Health and Welfare:

3 -'I-j}:l Eiigibility for coverpge: 0f employrics
utider this article chall be linited Co emplovess




1%
1
14
1K
115
iy

In

k&

JdE

o work eighty {BD) hours or mors 1n Cle
precsding nonth,

Article 15, Management Bights:

[A) The Enployer rogarves: e right of manege-
ment ©o make and promulgate nll roles; reguila-
tiond, and policies mot inconeietent herswith
Which in ite judgment ars neceskary to meintain
an effective apd e&fficient patient care
pPragraim and to mailntein the statos of {to
hospital ‘ax an accredited inatitution. The
Enployer will maintaln such weork force os, in
Lts Judgemenl nay be necessary to accomplish
thie ohjective in accordancs with the standords
end approval of tie ¥Wational Commission an
Hospital Accreditaticn. - (onpllagie g0 plied)
() The Geperal Hosplthl personcel policies;
an statéd in the bocklet adopted by the Board
o Counly Commigsionaes Juhe 1, 1960, shall

b+ recognized,

ichhe Union will be notified of any change

N the persennel policies of the Hospital

when Union mombers adre effected.  {emphasis
auppliad]

Artiole 17, - Senioritys

(h) Seniorilby, By classifigation, shall be
LEEEEHLIE4 atter ] manths of full-time oontins=
uous Service. In cags of cedoction of forces,
the last hired will be: the Clret laid off,
thelagt laid off will be the first to bhe
ra-liired. ‘Smployees to be re-hired will be
notified by registered mall =eobl bto the loct
known addrass of ouch epployee:.  The Enployer
rageryes the right to be' thie gols judge oF

thim CompEtengd  arsd EL‘:EHDL-uhiLl'L? of dta
epploynes duiing the firgst 3 months progacion-
Gy period.

[B) In order to maintaln effective and sfficient
Enntlnutty of aperation, the Employor mpy
change shift assignments.  Hewever, except in
cages af emprgoncy, Che enpployes shall'  be
congiiltad, and du= consideraclion shall ke
given to the right of saniority as sel focth
in thaa Artilcle, Conversely, the ecoployes's
gpplication to change shifts shall receive
egual conaideration., Such applicetion shall
b mada by reglstecitg - such desire with the
Dirvecior of Hursiong prior to thae tine &
VEREAncyY may oo,

{£) In accdrdance with hospital practico atd
PEDEEE]U'FEE. floor ar apea AEEigumenis cannst
he' conmidered To bd permansnl and inoflexifle;
Il transfer ld necesgary, or if a shortige of
work develops in ope department, [looil or
orizd; the lepal senicr employes may be Loans-—
lerred o arcther depactment, floor, ar arcan
of the hoapital in order to maintaln adeguakbe
pervice for the velfare of the patients and
Lo insure scopomy: of ocperation far tho hospital.
The Eployer adress Lo make such brapsfer
where . failure to do se mioght result in Llay

aff or loas ol tins for the enplaoyew.

10 TERMINATION OF EFMPLOYMENT: * The reacons
for termination of employnent, aother than
forea reduction shall be the same s oullized
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i present approprlate General Rospital
palicias.

{E) After the firat 3 moenths of employnent,
when' such amplovpent io terninaced for &
reagon other than force reductiorn, Full
explanation shall be given to the emploves
and - except in cases:of misconduct, the eoployes
alinll be given sowen (7) days natice. ALl
Lerminationsg shell be subject to the: grievancs
procedures: ab the option of the epployee.

Guch option ahall be exercised within five

(5} days [ollowing terminstion.

Article 18, Sgaigrment of Bargatndng Unit Work:
Bargaining onit work shall be sssigned by
classification nn contained heroin. Ay
peraon not in the bargsining unil covercsd by
the hgreement sliall not reqularly (epphasis
Eupplied) perform any of tha work-of Bl
enployesy in the hargaining usit.  Nothin
contained hprein is intended to prevent Ghe
nornal lap-pwer of job dotiad 11 nUTsing
servico poRltlons (Nurees Aidas, L,P.H.'s
Drderiies; B.H.'6}: nothing herein shall
sipercede. a Fadaral B gtate lows -or regula=
Eiong Whicl may Cequire SUpETYisory persohnel
Eo personally perforin that Which might be
consldarad Pargaining unit work {emplipsis
Auppliad];
Article 22, Griovance PFrocedure:

R A _r:]u: event of ‘ony dizspubto ¢ Gl CFiculoy
ariwing wodec the terms of this Agreesment, it
will be handled by the Sonference Committesa,

1f the Conference Committes le unable to

Leach: an ' agqreement Che matter will e handlaed
by -a duly authorized caprasentative of the
Union with tho adninisbrator of the horpltal,
provided the sppeel ia made within Can (10
days from the dpte of the decleion of the
Conferance commltiee. If the coptrovacsy
camat be settled within an additional fourteen
(14} days, tha matier shall then be referriod

to the Chiaf BExecutive of Bucte Silwvar Row,
HMorpLamnd,

Article 23, Arbitration Procedure:

_---'Thﬂ PACTLaEs agres that any differoncan
Lovolving the interpretation of this Agreement,
which cannot be dsetfled anongst thenoelves

may be submilted to erbitratilon ppon thea
request of either papty.

i-x [C) The Board of Arbitration shall havae
Authority only to deal with-differences
Letwean the partiea involving the lhterpretation
of this Agresment, and ghall sick have the
anthorlty £6 aller o add to the terns of

LIile Agresment._. and any caza referred to

the Hoard by sithar FAELY on vwhich the Baard
fid 1o power or suthecity to mla shall ba
referred back. to” tha parties vitleut decision,
Article 25, Terst of hAsgjreenenti

{RY This Agreement cnall becone affeetive on
the first doy of July, 1978 &nd shall cootimue
inp Pl Force and effact wptil June 30, [980
when Lt aubtcmatically cenews itaall and
continues in full fores and sffect from year




to year thereafrer, unlens writtesn notico 18
given by sithsrc party to the other, ot less

o Ehan - oixty (60) daye prier to the expiration

data that changes arve described in its provisions.
i Prayided, however, that if any changes are: to

b propoesd in loyes wages or othar provislans
4 Which ‘may reasocnably be expected bo increase

hospital costsa, such ﬂruqumfd changes shall
be made known to the Eoployer, by written
notice, at Jeast gixty (60) daye priorc to the
I0th of May in any year.

[B] The written notioge, as provided for Ln

T! Bart () shall contain the proposals  to be
desired to be writtes Lnto the nev or amendsd

i AQTaameint, !
[C) This Agreepant Blall be snd rensain in

i full force and afféect doring any pariod of
negobiation,

1

ALL the shove guoted Articles und Parts are axcerpts

11 5 I
Eraom the 1978-1940 contract ag found in Joint Exhibit 21,

1
4. In Article 21 of the contract, the parties agroed thers

ae would be no stiike or fock-out for the duration of thie

L Agresment,

i -  Artiple 18 45 n new contract provisicn: Such an agresnent
o had not been included in the previous contersct betwssn the

17 parties {(See Joint Exhibit #1 as coppared to Joint Exhibis

24 W2 .

= Gi  The duties and responaibilities of the purees' aides

- are found in Job Descriptions provided in Defendant Exhibit

1

I #3. Thay dce; “Responsible, as a mesher of the health care
-]

Ledn to periorm sinple, direckt, patient care, and othar

Pt

k| L | !
reélated ackivities under the direction of licensed persannsl.

= M Provide agsigned pergonal cara to meet the neads
o of the patient such as bathing, hair, moath, and skin
i care and other nuraing efforts necessary to the genaral
= confart ef the patient.

= LS Give constant attention to the safety of the

=i patienl and his envicomment by caraful applicabion =f
= the hospital policies and procsdures rfegacding bed

L ralle, restraints, asristance whers régquiced, weto,

52

i, Barform bagic nirsing arts such ag baking tenpara=
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ture, pulse, reapiration, admitting and diemissing,
Qiving s#nemas ato,, g LAdicakbed oo the orilentsation
chock list distributed by the Director of Education.

D.  Tarticipate in patient care confersnces, fn-service
eduoation pregrams, eto., which will maintaln andfor
increase nucsing snowlege and akills.

E. Participate ip nuraing service standing comnittoo
coencerned ‘With making cecoomendations concerning patient
pollcy and procedura.

F: Be adare of hospital erganisatlon; AUrsing Secvice
philosophy, policies and proceduras through use of policy
and procedure boske at the purpes atatien.

G Heport Wignd SF changs to the approprlate parsan,

i. Auaigt in maintalning the unit in A sapltary
condi biomn
I. Record and report accampllslments in appropriabe

Place andfor to appropriate perssn.

" ContEibute to a calm orderly atmosplers conducive

Lo efficient performance on the unit.
T.  Pent practice at Silver Bow Oeneral Hospital hag bang
Eo provide nursing services wndet 4 Team Palient Care concept.
Thia fact is clearly supported by Mr. Robert'"s tasCimony {TH
A15). ‘McE, Rotan's testimony (TR 211}, and Mr. Relley'n
testipony (TR 159}, It ig difficult to ascertain the specific
type and amount of nursing care duties performed under che
Tiéan Pabient Care concept by nicses' aides os opposed to
those performed by LiP.N.'s and/for RoN.'a, Rowevar, Mrca,
Kotan's tostimony (TH-211) that ... Un, we did use the tean
method of nursing-and the functicnal pethod of nuraing caca
and -that fragmented nursing. A Certaln group gave one cace,
i Certain group gave ancther Xind of :capé, and e cerbain

group gave another bype of care...', conclusively demanstratos

1




I
12
1
4
L
L1

1%

10
20
=1
22
2
24
“h

ZiF

that undar the Tear Fatient Care conceplt nurses' aides,
LE,N."s, and [.H.'s each had cercain tvpea of patient .care
for which they were primarily responsible and which bhey
perforned for the moat part, exclusively. T Cind that Basic
nursing care; such as, "personal cace of patient, and passiig
trays and feeding, temps, puiloes, and just taking care of
them.. ", (TR 105) and a8 specifically cutldined, ln Finding
of Fact #6, Were the primary work responsibilities of nurass’
aides and vere egsentially parforned exclusively by purses
aldes. This Finding is further gubstantisted in the collective
bargainlng ogroemant, Artiels 2, as found in Joint Exhibit 1
and patsEd 1n Finding ol Fact i3,

i, Tho collective bargaining Agreenstnt was signed by Eilvar
Low Oeneral Respital with full krowledge and iatenb that the
GLatus quo; Tegarding: nureing secvices provided by purass’
aides, way preserved.  This Finding is cleacly supported by
Me. Hurphy's testimany that, ®...0if {nterpretation of this
language in edénjinction with language ln othier sectiopns of
Llie contract led ue to conclode that this language dld ool
affect; in essence the, the abllity of the, did net arffect
ranagemenlt®s cighits ah, did neot ah, al, progcfibe any practice
that war or policy that uvas presently enforced in the hospibal.
dh, 1t,... really pro, preserved the status gua and for that
raggon we elected to approve and eign off this particular

ah, eontract section change" (TR 127}. M, Murphy was
coplayed ag the hoopitalfs Administrabtor from July &f 1977
through February 19, 1%79. Ducing the negotiating gescions
which tesulted in Ehe contract Mz, Hurphy was head of Lhe
hospital's bargaining tean. The sbove quoted testimony was
in answer o 4 questlon From Mc. Zeiler regarding Artieln

1.

. During the negotiations which resulted in the contzact,

11




i) There was no digcusdion regarding the inglenentation of a

i Total Pabient Care Flan in nursing cerviges at Silver Bow

i General Aospltal (T3 2469,

] 1. Traditienal etaffing practices during low census perioda
a are ag Eollows:

: M. Hotice of an impenditg need for nursing staff to

o tiehe low cengus days was given in written and oral

8 form, seeking voluntesrs. If thers wag not e sufficient
pl number of yvolunteers, then the low census dayk wate

‘4 asaigned on a sepiority Basis. (TH 128, 129},

” %, The manner In-which lew cengug days were digtributed
5§ anang the nursing services depended on the secicuaness
il of the low census problem, IT theres was only a modest
i decline in the census, the needed low ceppus days wece
I8 . assigned to the nurses’. aides; Ef the low cansie

l-l1i Problem wWis more serious, low densas days were given

1 acrogd all classificaotions: (TR 129, 130).

" 5 Thate hed nob previously been layoffs during Zow
:I.El CEnsus pariods [(TR-137h.

2 b, If auch a Iayofll were to occur duording a low catisi
ay gt lod, such ag the aummer monbhs, botice of such

g Inyoff vould affecl all the persannel '[TR 137,

i E. Time given off during the low census periods was
v nat for an extended peciod of ting, such &g the snrire
i gumrer.. TYpileally, an individoal might taks “Ewos
i wasko! pr "rogr daye" (TR 140)- Az o gensral ule, low
i) cenais deys were given on a dey to day basis (TR 73,
ay | 11: A nesting wae hald on June 1%, 1979 by the nanagement
ai II ol Eilver Bow Genoral Hospital with the nurses! aidea,

a0 Hotice of this meeting wie posled approximately Tuno 15,

a1 . 197%, (IR 219, Defendants Exhibit #L). At this meeting, the
ik panpgesent af Silver Bow Oeneral Hospltal Wil fepfedenbed by

ey
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Mre. Eoban, Director of NHursing, who condusted the mesting.
ilso pregent for management was Mre. Lester, Day shift
sSupnrviacr (TR 13, 2240, 2e&). Thie keeting wac canctjoned
by Mr. Helley, Adoiniztrator of Silver Bow General Hospital
(TR I3). -At this nesling Mrs. Eotan anpounced that it would
ba necessary to  furlough approximately 23 nurses' aides,
she announced this wonld be done according to nenjority but
Litat these with senlority could elect to take the furlough
LE such requeat was subnltied in writing to tha nursing
gervice office., Mrw. Kotan nlso informed the nurses! aides
Lhat the benefits Would conbinue for those on the furlough
mntil the time of another decision. According te Mes,
Fotan's testimony anch bepefits would include inaurancs
FPremiugs and pensian {114). She [urther annoopced that the
ferloughed nurees® aides could apply For unemployment and
tlie hospital wonld Aot contest ic [Th 220},

HMrs. Lester teatifled the nurpest aides were told the
layoll vas necessary becanuge of the low censun [266, 267).
Mes, Lester also testdfiad thal the nurses' anides were told
that during the low censis poriod managenent "would be
trying the low, the total patient care concept." (TR 270).
MEs, Lester aloo ceptified that she and Mrs. Xotan had
explained what the Total Patient Care concept was and that
under this concapt patienl cace formarly provided by purses!
aides would be shifted to L.EH.'s and KN, 's (TR 2703,
Hra, Lester forther testdfied that at this neeting the
nurses! aldes wers told that the layoff weuld continue wntil
the low census poried shded and that they did pnotbt know when
that would be (TR 273), She testified that the purses!
atdas were told bthat they would be callod back *.., .48 we
neadad Thkesn 4 (IR 272).
1z.. Fighteen nurees' slides were laid off (TR 238, 2729,

13




; The layeff was dnitiated Jaly 1, 1979 {Th 238].
3 13. The Butte Teamoters Union, Local #2, was pot netified
i of the June 1%, 1979, meeting {TH 44).
d 14. HMr. Reberts, then Prepident of Teamstere Union Joint
- Councail W2 and Local H#2, reaponsille for administering and
a negotiating thelr labor agroemants, was nob precent at che
al Jure 19, 1998, meeling {presunably dus to lack of notification
.l_-li ag noted in Finding of Fact 813] and berans awice of the
. contante of thab meeting after being contacted and receiving
in gomplaints fram bargaining unit pepbiecs who had attended the
i neeting (TR 68, &%).
i 15, Munmagemant of Silver Bow General Acspital drafted and
T nailed a letter to Mr. Leo Lyncl, then Business Representa-
1 Tiva of Butte Teamstoers Union; Cooal $2, to notify the Union
g ol the impending layefl due Co low densus in the suRnst
ks mooths. This letter, which was testlfisd as being mailed
T June 18, 197%, appears mot ta have reachad Me, Lynizh (TR-91,
o 177, 178, ‘See Defondant Exhibit 2).
0 16 A'nesbing was held Jups 22, 1979, In responce to a
. telephone gall fron Mo, Reberts, ME, Roberts wished tao ask
B some guestion concerding the inpending action ¢f the Hospital
" (TR 161). Preoent at thils meebing where Mr. Helley, Wr.
a8 Robarts, Hrs. Hoton, and others: (TR 17, The major events
4 wiiich transpired ay this mesting are ps. followa;
o I Hr. RobecrTe asked Mrs. Hobmn oo inform him of the
o Feasons -why the bhospital's management beld the June
g 19¢h neeting |Complainant Bxhiblt 5) end requested che
i srklaln what ole was going to da with Tragard o ble
0 nucses! aided (TH Z22}.
an B, Mrs. Kotan informed Me, Robercts that the hogpital
- Interded, to mest the patienta’ Hesdds WLilising the
i Total PFatleht Care Ooncepbt TR 223} and that thoro

13
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wanld ba-a layell of approxinately 21 nurses’ aldes due
ko the Low censie,

&y Mr. Eoharis Etrongly objected bo tho hospital's
follewing actionn:

1) By passipg the sxclusive bargalning reprecenta-
tive and discusaing contract changes cdicectly
with' the norses! dides. He inforned Meos,
Kotanh that siuch agtlon constituted an tnfair
Labor Tractice (Complainant Exdbic 57,

2} Having unlt work done by others under the
Total - Patisnt Care cancept. He informed Mra:
Koten that the Union woenld do whatever was
necespary, Including untair labor prectice
actlon, to protect the members of the bargain-
ing wnit (Complalnant Exhibit %),

B.  Mre., Eotan informad Mr, Robatts of her dndecstanding
hat the acbion was permissable ondar thelr nanagement
rights elause and that she intended te oo ahead and
implement the Total Fakient Care concent [Roeplainantc
Exhibit %, TH #4945,
e Rel's oand LoP.W'o are cuerently working undec the
Tetal Patient Carem concept and are performing work which wae
formariy parformed by nucses® aides |TR 16, 56,475,
18, ER.H.'a amd L.2.N.'s are not in the game pargaining unic
as the nurges' aldes (TR 47).
1. Pact practice Bas besn that L.P.H.'m ders responsibie
for glving pedication and troatments, The giving of patisnt
care waf not part of their normal work (TR 142).
20, Eince huqust 1979, the patient cenwus has steadily
increased and ne statfing chahges were made in response to
Che pdditional patient lead (TR 237},  Mr. Falley testified

that, in his estimation, the low cansus pariod anded in
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Octobar of 1979 (TR lu8g),

21: MNone of the 18 full time gurses' aide posttione which
ware laid off have been re=ndded ts £ha futsing snivices
gtaff. Alea, according to Mr. Rellay, those individuals wha
were - lald off eithec have Found other erpl oymntit o have

come hack on staff ta roplace openings which coourred through

attrition (TH 176, 237).

23. oOn June 22, 1879, Jdanice SLlver, head nurss of mocond
Fioor and ICU, held a meeling of nurses' aides during which
she annoutced that a new typa of Fatienl care wag tao bhe
deliverad, bthe Tatal Patient Carm concapt, and identsfied
the roles of the #.8,, L.?:%., and niicoes! glde in the pew
patient care concept, The lay offe were alpo diveunand At

this neeting (TR 274, 3280).

The Defendant has submitted no specific propased findings
Of fact. The Defendant discusged muny alleged Facts in hls
Posl Hearing Brief and concloded by reguesting, "Findings of
FactLr That the facts as presentod in the foragaelng kespondent'no
Foat Nearing Briefl be adopted with all the refatanced Fuppartd g
evidenca from the record”, In responce ta thi Defendant's
goniral request Lo adopt his onopecified proposod Findings

af faet, 1-have arvived nt the abowe findings of faot after

& careful review of the record. tncluding sworn Lestimony

and evidence contained therein. ALl alleged Flndings of
fact inconsisgtent with my findingn nf faoct ace lirraby exprosaly
d=nded,
V. Biscusston
The record clearly establishes that 1t has besn the
Pl practice at Silver Row Ganersl HogplCul to prowvidea
nursing dervices ubder o Team Pacisnt Care cancept (Finding

of Fact 7). 1tdg Aigo clepr thak, under the Team Patient

la




: Cave- Soncept, purses' aides, fer the moat part, exclusivaely
5 parformed bagio patient care as et forth in Fipding of Fact
q Goand ?. Tha nuraes' afides' right to pecform this work, as

i had baen pest practice, waa formalfzed as » conkrack right

A for the firet tine in the 1978=-80 pontrackt, The Umisn

i bargainad lor and obtained a work presarvation clause,

T Aiticle 18 (Finding of Faot 38,

H' The legality of such & claise cannot be disputed Fince
Tl. iz has been established in NLRA v, Netlonal Woodwork Manutfacs-
- tucrers Associntion sb, al,, 386 .5 61Z (1967), and Flreboard
(1 Faper Cotp. v, HNLEB, 379 W.E. 203 {19%64], that work presscvas-
i Hon claliges see & nandatory subject of bargaining concerning
ia "terme and conditions of employmonc!, Therefore, the implemen-
i bation of ‘& new method of providing nureing services which

18 wauld take work treditionally performed by the nurses' aides
18 and ‘guarantecd by Articla 10, and btcancfer soch work ©o

1% R-M.'a‘and L ¥.N.'o who are not in Clie bargaining unit,
iR causing the alimination of full~tims staff nuraes' aldes

ily positions, without npegotisting with the Unien and abtaining
a0 the neceswary agraed uppon elatges in the contract from the
2 q Unian By the hospital's managoment would constitdte o unflat-
2 eral changes by panagenenl. of bthe bargaining units toarme and
1) ponditions of employment under the conlract.

"y TE 16 whdisputed thet Silwver Bow Ceneral Hospdtal &1d

G implongnt The Toral Petient Cace concept of prowiding mersing
ik cerviced and that B.H. '8 and L. P . RAs are pecforning work

g previously perforned by nurse's aldes (Finding of FPact 17).
wy It ig alad Endisputsd that I8 full=tipe nuecses® - aides wove

o) laved off and that the lay off was initiaced Joly 1, 1%7%

) [Findimg &f Fact 12). MHone of thoee Eull-time positions

e have baan re-added the pursing services staff. Those nurees’
a5 gides who were I-'lj;'l!r-'l of [ havs' althal found employnant sleewbiara

SR EAE 14
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ar have copse back on stall to replace openings which occurred
through atbtrition, (Finding of Fack 31,

The Defendant argued that ita actions in layving off the
nuraes! aides was proper under ita mansgensnt righs to
maintain such work foree as is necessacy to paintain an
effactive and efficlient patisnt care progran. Tha Defendant
also argued that the lay off wae Consistent with past practice
during low consus periods, suchk ac the summer nonths,

Reqarding the Dofendant's Former acgument, the Bearing
Exaningt notes that Article 15, managensnts rights, states,
YA The employer resecves the right to maks and promulgate

all rules, regulations, snd pelicies, not inconsistent

hetewith..." {enphasis asupplied}. The underlined wording
makee L1 clear that manpgenent’s cights are limlited by the
terme of the coptract and that mpansgensnt canmos tako actlsne
which are incongletent with or wiclate other temms of the
agpreement.  Artlele 18 provides that W, ARy peacscn oot En
the bargaining unlt govered by this agreessnt ahall not
regulacly (esphanis supplied) perform any of the wark of the
soployeses in the bargalning wnlt... Therefore, mEaldgement's
right cegarding the maintenance of the Wwork force and posaible
reduction of such wierk force has been limited in thab =
requctilon ¢f the work force pust e inplemsnted in ouch g
manner that L,P.H.'8 and BoH, 'a would pnot regularly perform
Lhe work of nurges' aldes. The Defendant argues that the
rerforoance of the nueses' alfdes' work by AN, 's apd LTSN, B
1o not progepibed bacsuse Article 1R also states that,

", iNothing contained Mecein s dinktended to prevent the
nofmal Lap-aver of job duties in micrsing secvice pogitions
inurses® aidew, L.PIN.'a, orderlies, B.MH.'s}i; ,..". ‘The
Dalendent cantends that part of the KM 's amd L.E.N.'G

dutier L ta provide direct patient carm and that they have

1d
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routinely provided such caro. The Defandant contsnds that
provislens for such care: are previded Tor io the 5.8, and
L-F-N. Job degcripticons. The Defendant [urther:acquss that
Lhe “"marmal lLap-owver of job daties® is understood in Cerne

ol the abeve,  Therefore, the N.H, 's and L.F.H.'s would not
be procluded fronm performing basic patient cere as is normally
perfomed by nurses' aldes.

Beview of thea rocerd lpdicates that while it i3 tpus
that R.M,'s and L.P.N.'s duties: have includsd the performance
ol mone baslc patient care normally providsd by nurses!
dldes, in past practice, this han not bean congidered ao
pact of thelr normal woerk [Fioding of Fact 19}, Hr. Hurshy,
hdminietrator of Silver Bow Genesral Hespital ond Chint
Hegotlator far the hospital when the conbraclh was negotiabsd,
testified, in essence, that the lap=ovaer occurs when Lhe
census ic onstabkle, when ateff has besn scheduled for a
cerbialn patient load and an Infiux of patients accurs,
than,"... people have to pitch in and do the wock and that's
ubapre thin overlap genetally coourred, ! (TR 1423, Thersfote,
although the Dafendant i cocrect in asserting that 1L.H.'e
and L.P.H.'s nay at times provide basie nureing cace, past
practice ig that this is nob part of their wsgal work and
that the normal lap-over ocours fn the sitvetion deacribed
Iy Wr., Murphy.

I mist glgo conclude that the Defendant's contantion
that the lay off wah consigtent with paat practica ducing
low cenaus periods,; such &8 the minmer months, is also
itncarrect. AR outlined in Fimding of Fact 10, lov census
dafd Wers temporary in pature and ALd not esnstituts 4
pormanent lay off of Qall-tdme PI:I'.'H.t::J.JE_ LoW census days
wera given essehtidlly oo a diy-to-day basis although oo

employes might take, for example, “tuo weeke' or “four daye®

14



I ff during guch periods (TR 129, 130). There bad not previcusly

2 peon & Lay off, as such, during & low census period and if
5 auch lay off were to acour; it would heve affscted all
B perucnnel.  Therefore, gince soch o lay off did ocoor and
= the lay off wos of & permanent natore cinco tha 10 fell-time
i staff nurses' side positions Weré not later re-added to the
. staff;, and since the lay off affected only nourses' aldes, it
. nust bhe concluded thet the laoy of f was not consistent with
4 paat practice during low cénsus periads.
i Finally, it nust b noted that at the dune 19, 1974,
= meeting, wherelh the nurses' aildes were notified of the
24 lmpending lay off, the purses'! aides were also, informed that
i during the lay off the hospital would:ba trying the Total
L-II Patlent Care concept. Mes. Kotan, Director of Nursiog,
i infoimed them that the Totel Patisnt Care concept weuld
1 entall & transfer of patlent care formerly partormed by
- aurges! aides Lo BE.H.'s and L.P.N.'s (Fibdiog of Fact 11).
'8 Therators, | mest conclude, based on the preceding
il digcussion, that en July 1, 1879, the managensatit of Silver
Wils Bow General Hospital implemstted a new approach to providing
i norsing services; the Total Patlent Care concept. The inplementa-
iy tion of the Total Patlent Cace concept was done under che
= pretext of a norpal low cenaus lay off. This action violates
4 Article 18 of the 1978-B0 Agreement and gonstitutes a unilateral
an change in the terms and conditions of bargiining unita
i amploynent by manadgaisant,
i Gince it is wiall establisied 1in the State of Hantana
o | that private sector precedents are relevant iln interpreting
a2l gur statuba when Lts lampiege and that of the NLEA ate
Qi fimiler (See Montana Buprems Courh ln Slate Cepartzent of
it : Higlwaye . Public Epployese Craft Council, 165 Mont. 344,
g | a7 LREEM 2101 {1%74) and that with respect to the scope of
p—
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bargaining they are almost identical, the following caces
will provide conclusive precedent in the instant case.

There is & Yang history of cases wihaere it has besn held
e wvialatlon of the duty to bargain collestively, uben an:
Enployer, without [irsr consulting with the Unlon, makes
wiablateral changns in wages, houco, and ather toims And
conditiond of employment of an existing contract unless
thern axists & waiver by tho party to whom the duty to
bargnin 18 owed, £ 4 aleo well establislied that pedither
fHELY [s required to discues of agoes to any medification of
the contract AL euch nodification in to become effective
prior to the recpentng Eime of the contract. TPallure to
adhere to the abeve by one of the partics constitutes a
refussl to bacgain and viclates Section Blali{&)il) of the
HLAA and its councerpart, Section 39-01-40%, (641 MOCA.

The cage of HLEB v. Sands Manpfacturing Co.. 306 U.S5.

332 {1%1%) vas the inltial landunark cane precedent regarding
lfllateral changes in an exleting contract. The Court
atatad,

"But we domme that the Act lmgosse upon bBhe
employer the forther shligsation to mest nnd bargain
With hid enployeesn' representatives Tespocting
proposed changes aof an existing contracl and also
to discoas with tham its Lrue interpretation 1§
Cliere ig any doubt ao o its boen mesnidng!

The cases of Rapid Reller Co., v, HLEB, 126 F 2d. 452 [1842]

and Carroll Transfer ©o., 56 NLAB 935 (1944) cite and follow

the Sands Manufacturing Co: case closely.: The docislon of

the HLRE dn the Carrell Transfer ¢n., case illuctratss the

gplidarity of opipnion on this issue whersin it states,

"It ic maw well sottled that the Atatutory duty Lo
Dargain Jdoed fpol ceads with the exscition of the
cilleotive agreensnt. The eaployer is undar thn
further doty o neagotiate with the acoreditad
Argalning agency concecning the modification,
intnrpretntlnn. and adivetaeht af Ehie EHiEtiﬂE
Agrneragnt

In the case of the NLEE w. Hotrile Sesh oand Boer Co.. 151

21




! KLEA-&70 {1%65), 377 F 2d. 945 |1%367), the HLER was hald

i | warranted In finding that the Employer vislated Section

i | dla)(3) of the NLRA by tnilaterally reducing the wages of

-ll tmployess without first bargaining with the Union. This

- finding was lLeld warranted aven though the Employer informed
: bhe Union of 1te intent to reduco wages and held conversatinon
4 with the Undon representstives prior to putting the reductions
- inte effect, since Lhe Emplover precluded bargalolbg by ies

'.J insistence that the roduetions would cocor an the date

”. designated regardless of the Uplon's protests. In the case
1 Of € & & Industries, Ind., 150 NLEH 454 [(1%66] Ele HLEB

13 Found that tho Employer violated the NLREA by updlabterally

1 instituting an incentive wage sycion regardliess of whether

4 the Erployer made anfficient offer to bargain with che Onion
et Eince the Employer's action operated as o "modification" of
= the contrast terns within the meaning of Section 8(d} of the
s AL (39-31=-305, (2} MCA). ‘this Section expressly providas

18 EbAL neither party dis reguired to discuss oc agres to any

14 medi fication of the contract terms L[ such modification iz

- Lo becons effective before the racpening of che coptract.
a1 Further case precedent is found in Ayzey Hakerles, Ioc, v,
ﬂ MLED, 548 2d, 136, 217 NLRDL Ne. 127 (l97%), &% LERM 1324,
'-:+| (6 CA) 94 LEAM 1152 (19764); Carland Diwtributing Company,
21.[ 234 NLEB Mo, 188, 98 LERM 11597 (1978); Brotherhood of Lagomotiye
i Firemen and Enginemen, 168 NLEE Ho., 93 (1967},
i Singe it has been established thac;
e {1) The sssigunent of bargaining unit work is a mandabory
o8 subject of bargaining: within the statntery phrags
4n Tterns and copditione of emnployment®;

a0 {27 The Defendant unilaterally, withobul ansgetietion

31 #ith noc m;n.':em-:'nt of the duly certified Largaining
39 Tapreagantallve, modified the terms and condltions

SITY 22




-
_—

"D

10
11
1
 E
14
LA
i |
17
14
11
20
21
ap
2

|

i

=7

2
il

HE!

H!.!h

>

of tha 1970-00 contcact by laving off 18 full-tipe
nurees' alde posilicns apd assigning bargaining
unit work, formerly pecforned by the aforesaid
nireses” aldes, to employess oot dincleded in the
rArgaining. unit;
I eonclude that Defendant's action constitytes a refusal to
bargain in good faith and thereby s viclation &f Section
39-11-401, (5} MCA. 1 further cenclide that the Defondant's
actlon interferes with, restrains, and coecdes the enplaoyeen
and 15 & violation of Section 39-31-4al, (1] MCh.
The Defendant haps arqued that an offer to follow the
gricvance procedurs selisfies any duty to bargain overs a

matter Lo which that procedure mey apply, Timlan Zollec

Bearing €o, v, NLRB, 70 HLRB 500 (1246}, enf. den. 161 F. 2d

8, 20 LROM 2204 (1947).. The Hearing Examiner concludes

Llhet the Defendant’s acgument £ails to establivh a contractual
dafengs Lo the charges [or the following reasena, First,

Lhere s no’evidence on the record that the Defendant attenpted
o bargain or made-such an oflfer to follow the griavance-
arbltration procedere. Tha meatling h=ld oo Juoe 22, L9749,

Was clearly informatlonal in nature and peither party subsequently
Attampted to obilize the grievande-atbdtration procediire.
Becond, the axistance of an agreed vpon grievance-arbitration
procedure does not, in iteelf, preclude the finding of an
unfair labor practice where an employer has unilaterally
modified the terns and conditions of an existing contract,

Eeg HNIAR v, € & C Plywood Corp., J85 U5, 31 (1967 }; ¥LED

¥, Huttig Sash & Door Co., 377 F, 24 964 (1967); C & 8

Industries, Imc.; 158 NLEB 454 {1966].

The Delendanl has prgoed that the Board shouid defor
Jurisdiction in this case to the agreod-upcn method of

rerplving disputes under the 1978=-H0 contract,. The Board

|
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eserved ruling o this igsue for another case, Addressing

the Leferdant’s contention, the Hearing Exanipner would point
put that thers exists clear precedent that the presence. of a
problam of contractual interpretation would not, in itaelf,

deprive the Board of jurisdiction in such cases. NLHE v,

C & C #lywood Corp,, I05-U:50 421 (L967); MLRK v. Ao

Inqustrial Co. - 285 L5 432 (1967); NLRB . Mastro Plastics

Corp. . 350 UL &. '270: (1956),

The WLREB-specifically stated in the ¢ & 5 Indugtries, Ine,,

supca; ocasa Chat,

“While It 15 Lrue that a breach of contoucl is ot
tpAo. facio an unfair laber practice, it does not
Eollaw from this that where given copduct 1o of a
kind otherwise condemned by the Act, iE must be
ruled aut as af unfaly labor practice sinply
because 1T happens aloo to be a breach of Gontrect.
O coursas, the breadth of @84} ic not cuch an £to
mehe any delault in a contractunl ohitgation an
unfait labor practice, for that seéction, to the
eitent relevant hotve; Le in termo confined to the
“modificaticn® or "bEsrmination® of & contract.

But there can be 1ittle doubt that where an employor
inilaterally arffects a change which hae & continuing
impact on a bagio tearm or copditlion of enployment,
wagers for example, pore ia Lnvalved than just a
simple default ln & conkroctual ebligation, Such
A chatge manifestly conatitutes 4 "modification®
Wwithin the meaning of 9d), aod 1f not made in
campliwnee With the requiremepta afl thdt section
it vielates a statutory duty the redress of uhich
becames & matter @ concétn to the Board [(MEEE |}, "

The BLRE did nat defer to acbitratdon in this case ds the

Begpandent had urged. ¥Yuckher precedont that the existence
a0f an sgreesd dpan grievanca-arbitrabion procedure doos not
doprive Lhe HBoard of jurisdictlion in such ceces 18 Found in

the HLRE v. Huttigq Sash & Duor Co. case, Here, rtel¥ing

heavily oo the UTnitsd States Suprene Court's decisdens in

C 6 ¢ Mywood Corp, and Ache Industrial 'Coi, cases. the

Comrt held the following. The NLEB was wacrented in finding
that the Employer viclated Section Bfa}és) of the NLOA
despite’ the assertion &F the Zmplover that It bas relied

upon Iinterpretation of the collsctive bargaining agreemsnt

24




Lo justify lte action. Relying upon the Suprome Couct!'s

1
| decigtons, the Court atated that the presence of a problem
HI of contractual interpretation did nol, in itself, deprive
_|' Lhe NLREE of juricdiction even though the contrast conlbained
A 1 grievance=irbitraticn provision, and that the NLREE had net
il excesded ibtn - jurisdicticn ln suveh eveluation as it mada of
- the Enployer's contractmal defense. ‘The Coort further haold
8 that the HLRED had jurisdiction to determine wiether or not
B Cie Employer hnd violited Section 8{a)(5)] af the NLEA evel
18 thaugh the Union bad not wtllized the contract's grievance-
11 arbitration procedure. The Court haold that the golevance-
i arbitration progedore wan not exciosive here and that rhere
153 i 9 puromatic mutual exclupiveness as betwoopn tha copntractual
14 repedy pnd the unfaly Isbor preactice remedy. It ia my
I8 opindan that the jhove cgited cases would be controlling in
id the instant case.
17 The second: major guestion reiced was whathar ar pot the
18 Defendant, by its action, vielated 39-31-401, (2} BCh, The
in purpoas of this provision 15 too insure that the duly ecestified
i bargalning cepresentative of the enploveasi wlll pob be .
e controllad by an Erployer ot dependent an the Enployar!is
3o favor and thereby onablo to provide wholehepsted; undivided
e representCation ko the employees 1t PUIPOYTE TO roprasant.
g There i no evidencs on the record or the Findings of Fact
wg derrved thecefron that the Defendant, by its sctions, aktempted
b Lo dopinates, interfere; or assist in the formation or adminietration
oy G the Unicn: io the manrer:-this provision wad Iopledentad To
oy provont.
E'II. Tha third major gquestion te be resolved is whethar the
i Defendant, by [te actlone, violated Section 3%-31-401, (4)
£ MOA.  What i at dssue here ig Whether the Dmployer intended
g LO ehcduciage or discourage peardasrship in the Dniop. It 1=
i
ety 25




| generally accepted that the Epployer's putposs i the detoefs

mining Factor in ascertaipning wpether an unfair labor practice
of this sort has occurred when an Employer diseriminates

among i1ts employers. However, it io also well estabiisned

that specifie anti-union purposa: nesed pnol be demonstrated in
cerbnln casesd, Controlling principles where anti-union

purpooe need oot e gpecifically demonstrated are,

T

"Firet, 3¥ it can be reasonably be concluded that ihe
Brployer's. disorininatory conduct was *inherently
destructive! of lnportant enployes righta, ns proof of
an anti-union motivation 1s neadad snd the Board  [(HLRE)
can find an-unfair labor practice sven if the employer
introduces evidence that the conduct was motivated by
businoss conulderations,  Second, 1f the adverce effect
af discripinatory conduct oo esployeses' righta 1s
"comparatively slight", an nnti"un¥§; motivation mest

be provided to sustain the charge if the enployec hac
come Forvard with svidence of legitimate apd substantial
business justification for the conduct." HLER ¥, Great-
Bang Trallers Ino-,’ 87 8. Q% 1792, 1750.

10
1E
iz

il

14

"1f the conduct in questicn falls withln the “inhecently

L% degtrustive” categery, the emplover had the burden of
explaiming away, Jjustifying, or charackterizing "his

1 actlong ag gopething differant than Ehey Bppear oo

Eheir facef, and ' IL he fails, "an unfair labor practice

i} charge | made aqut"." HLER v, Erie Besistol Corp., 83

B CLL- A 1Id46.

H
! “And ovan I the Employer does oong forward wlth ouuntes
i, explanations for His conduckt ln this situation, the
)| Board {(WLEE) may névertheless draw an infercnee of
cll inproper motive from the canduct iteelf and eiércise
P | its duty to strike the proper balance hetwsen the
<1 paEaytad Biplbess  Justifications and the uhpal Gyene®
- | right in light of the Aot and 1te policy.", "HLRA v.
22 Erie Besiseor Corp. 03 S. T, at 114& ST Eg
s anplylng CLhe obove principles to this case, the major gues—
=4 | tion is whether the enployec's conduct was: *inhorently
EE|| destructive® oF "comparatlvely slight!. while it is true
2 that the Dafondant presented evidence of pubstantial legiti-
“T make bisinesa justification, this conbiderstion muot bé
= welghed againat bthe fact thiat the Emgleyer'e actlen consbituted
28 4 unilateral change in the terms and conditions of employnent
L of the pxisting Contiract and resylted in the permanent lay
Gl 0ff of 1B full-time ptalf bargalning uanit positions which,
9% according to the Complainant copstitutes 25% af Ehe bergaindng
TR .25
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unlit, [ conclude that the Epployec's action wae "inherenkly
destrucliive’ of important employee rights, that such action
goverely undermined union menbership, ond that i1 the action
wan not corredtsd, it vonld undermine the Union conotituent's
confidence in the union, thereby disgcuraging Union mepbership.
Therefore, since the Defendant's actionf wers “inhecently
destructiveY, I conclude thut s violation of 39-31-8061(1).

MCA has occurred and that the proper remedy nust be Implenpenbed
Lo regbtace Ttha proger balance bhetyeen the seveerted business:
Justiflcations and the employes cights guarantesd by Mentans
Strtuta,

The final guestion to be reselyed is whether the Defendant
hag conpitted a violation by calling and conducting nestings
of the nurses! aides for the purposes of dizcussing wages,
hours, ‘and other terns and conditions of esploymant without
the approval of the exclusive bargailziing agent,  Buche Toapstses
Union, LCocal $#2,

The record claarly sstabliches that pn at least two
occaglons the hospital held mestings with the nuraes! aldes
wharein the inpending lay off of nurses! aides: tha implepents-
tiop of Ll Total Patient Card concepb; and the ramlficatlona
of the Totnl Patient Care concept on bargainlig unit wock
wore. discusaed [(Finding of Fact 11, 22)_. 'The record further
eftabliahes thet ab the June 19, 1979 nssting, the continunneoe
of Benefits provided for in the 1978-BD contracc and Lhe
poREibile additicpal benafit of unemployment insurance ware
discnesed in regard to the nurssa' aldes affected by the lay
off (Finding of Fact 11). Since it is well eatablished that
Ciie ansignaent of bargaining wnit work and the Donefits
digcussed at the aforsgald meetings are mapdatory subjects
of burgelning within the meaning of the phrase “wages,

hovits, and olher tzrms and conditions of enployment't and

a7




: cinga the Unlon was not potified of ‘such meetings, noy
i presant AT Euch meetings, nor gave Ltd express or implicd
; approval of the dlscussion. of such patters by the hospital
F with the employees for whon it is the exelusive bargaining
5 repregantative; I concludo that the Defendapt bypasaad the
- excluaive bargaining in the discueeion of these mandatory
7 subjects of bargaining, Therefore, the Dofendant has failed
i in its duty to bavgain in good faith and has vioiated Section
i AT=31=401; {5) MCA. NHLEE ¥, Inaurence Agents Intl. Onian,
10 38l po=: 477, 45 LBEM Y05 [ 1964},
11! V. CCNCLUSIONS OF Law
J:.L The Defendont wiolated Secbionn 38=-31=d461 (1), (3] and
J:il (5} MCA by making enilateral changss in the terms and aonditiong
i of employpenl of the Copplainant uader the 19%8-84 contract.
& The Defondant violstsd Sections 39=-31-401 (1} and [5)
e MCA by celling and sonducting mectings with the nucses!
i aided for the purppre of discussing wages, ‘hours, and otlier
o fTermd and conditions of ‘eEpleyment, thearcsby bypassing the
i cxclualve bergaining agent.
a3 V1l. RECOMMENDED ORDER
21 Tt 15 ORNERED that Silver Bow Oenaral Rounky Hoagplital,
x0 1te officers, agents, and ropressplatives ghalls
2 1. Cesds and deciot from making unilateral changes in
g the terns and eonditions of the Bargaining sindtia
i employnont and o bargaln with the sxclusive
ik bargeining representative with regard to the
wy | implementation of the Total Patieant Care concept
) andsor any. changes in the conditbions of eoployment
uy | which would affect the agreed vpon bargaining unitc
i | wark,
.11| 2. ‘Hecognize Buthbo Teanstsaras Unlon, Local B2, as the
.'Jil exclusive bargaining representalive and thereby
v
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cease and desist from calling and conducting
neebings of nuraas! aldes: in which vages, hours,

and other terns and conditione: of employment
wWithout the aspproval of said siclusive bargaining
reprosantative,

0ffer reinetatement to the same or substantialliy
guivalent positions, with back pay to the sightaan
[LE] purses’ afdes who were affected by Che July

L, 1979, lay off. In accordance with the principles

set forth in E-W. Weolworth Co,, 26 LEAM 1lBd,

back pay #hall be computed on the basis of each
separato calendar gquarter or packbion thersaf fream
Lhe date-of lay off to a propar affer of reinstacosont
o Sor comrencenent of work fromoaaid offer. Losag
of pay ahall be determined by deducting from & #8um
equal to yhat the nvraen' eides would normally
have earnad during each such quarter, or porkion
theresf, their net sarminge, i€ ony, Lo othac
arploynent durlng that period. Sarnings in . ans
particular quacter shall heve no s=ffect upan the
back pay liabdility for any other gquaster. Such
paymenis Lo compensate for logs of waces shall be
for "HﬂEFH" within the meaning of the Sontal
Security Aok, In order oo lpeurd expeditious
campliance with the Roard's reipstatement and
back-pay order, the Defendant shall b orderved,
ol reagonable reguest bo make all pertinent
records available to the Doard-snd ite agents.
Aeacind the astablishrent of the Total Peatienis
Care concepkt an implepsnted during the L%7E=80
contract and restore thae work in contention back

Lex Che bargaining undi.




15
14
1h
1k
17

2

21

23
&l
ped]

- -

NITT. HOTICE
Excoptions to thegs Findinge of ¥act, Conclusions of
Lav; and Recoppendsd Order may be filed within twenty days
of gperyice theraof, Tf bo exceptions are [1led, Che Recoamendod
ardor ahall becops the Fipnal Créer of the Board of DMersonbel
fppeals. Eiceptions shall be addressed to the Board of
Personnel Appeale, Capitel Station, Helena, Montana S9620.

Dated this =2 7 day af may, 1901,

HOAHD OF FERSOHNEL AFPEALS

Aearing Exaniner
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CERTIEFECATE OF MATLTIHNG

Ihe undersigned dens certify that a true and correct copy of
;-J'JJ.I:F document was mailed to the folloding on the Q4 day of May,
GRL -

D Patrick MoEltieick Silver haw General Hoopital
ALCOYney Ak Low 2500 Continental Drive
Sl 315 Dutie, Monbams S974)

Bavideon Building
Great Fallg, M -53401

Ponnld 2. Babinuson

PCCHE, ROTH, HORTSCHOMN A& HOBIHSON, E.O.
1341 HBarriaon

Butbtiy;, Monlapa L9701

Jim Hoberts

Secretary-Treasurer

Butke Teamsters Unloen Local Moo 2
P.0, Do 3715

Bubte, Montapa 59701
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